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Abstract: 
Every legal system in the world guarantees right to life. But the right to 

life of an unborn child is somewhat differently treated as in some 

respects it is an independent human being whereas in other respects it is 

still a part of the mother. Termination of pregnancy has always been a 

controversial issue in societies as well as legal systems. If we look at 

Islamic law an unborn child‟s right to life is divine and cannot be taken 

away by the mother or the state. Islamic law considers a fetus a separate 

life and allows abortion only in exceptional circumstances. In Pakistan 

abortion is an offence and is being dealt with in the Pakistan Penal Code 

1860. This article will discuss an unborn child‟s right to life and the law 

related to abortion in Pakistan. The law of abortion in Pakistan is based 

on Islamic law especially the Hanafī school, so relevant issues will be 

discussed in Islamic law as well. The methodology used is analytical and 

comparative. The basic aim of the study is to suggest reforms in law of 

abortion in Pakistan.  
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Introduction: 
Termination of pregnancy has always been a controversial issue in 

societies as well as legal systems. In Pakistan abortion is an offence and is 

being dealt with in the Pakistan Penal Code 1860. In Pakistani law 

abortion is not allowed except in the case of risk to the mother‟s life. The 

discussion of abortion in Islamic law revolves around rights of the unborn 
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child and not much around rights of woman.
1
 In Islamic law an unborn

child‟s right to life is divine and cannot be taken away by the mother or 

the state except in few situations which will be discussed later.
2

It is an analytical and comparative study with the aim to suggest 

reforms in the law of abortion in Pakistan. For this purpose relevant laws 

will be studied. Despite author‟s efforts cases directly relating abortion 

could not be found. The reason is that usually abortions are performed 

secretly outside the radar of the law. While studying Islamic law effort has 

been made to study primary sources as well as modern writings to analyse 

transition (if any) in views of jurists regarding abortion. 

In this article we will discuss the law of abortion in Pakistan. As 

this law is influenced by Islamic law, so relevant issues will be discussed 

in Islamic law as well. The rights and duties of a human being including 

right to life emanates from legal capacity. A section of the paper will be 

devoted to legal capacity of a child before birth, which will be followed by 

analysis of the law of abortion in Islam and in Pakistan. At the end 

conclusion will summarise our findings. 

Legal Capacity of a Child: 
The rights of a child are directly related to its legal capacity. Legal 

capacity in Islamic law is defined as ‘the ability or fitness to acquire rights 

and exercise them and to accept duties and perform them’.
3
 Legal capacity

is connected with dhimmah which means liability. It is a condition 

precedent for the existence of legal capacity.
4
 Dhimmah is an attribute by

which one acquires capacity for acquisition of rights and duties.
5
 It is a

covenant between the lawgiver and the subject and it can be assigned to a 

natural person as well as to an artificial person.
6

There are two kinds of legal capacity: capacity to acquire rights 

and duties which is called capacity of acquisition, and capacity to execute 

these rights and duties which is termed as capacity of execution.
7 

These

capacities are called receptive legal capacity and active legal capacity 

respectively.
 
Because of the capacity of acquisition a person becomes able 

to acquire rights and liabilities. Manāt or basis for the capacity of 

acquisition is the attribute of being a human. This capacity is inherent in 

every human being. He/she possesses it even before birth. The capacity of 

acquisition is of two kinds, complete capacity and deficient capacity. A 

person having deficient capacity of acquisition possesses only some rights 

and has no obligations.
8

The capacity for execution is defined as „the capability of a human 

being to issue statements and perform acts to which the law giver has 

assigned certain legal effects’.
9
 The basis of the capacity for execution is
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intellect and discretion. This capacity is further divided into three kinds: 

capacity for jināyāt or criminal liability, capacity for ‘ibādāt or religious 

worship and capacity for mu‘āmalāt or civil transactions. These capacities 

are based on the fact that the person is capable to comprehend the 

command or not. Legal capacity for criminal liability is based on the 

ability of a human being to comprehend the communication related to 

criminal acts. Legal capacity for ‘ibādāt is based on the capability of an 

individual to understand the communication related to ‘ibādāt. Legal 

capacity for mu‘āmalāt is based on the ability of a subject to understand 

communication pertaining to transactions.
10

At first we will discuss legal capacity of an unborn child and then 

of a child after birth. A janīn or unborn child possesses deficient capacity 

of acquisition. An unborn child has only those rights which do not require 

acceptance.
11 

Deficient capacity is assigned to an unborn child as the basis

of legal capacity is not fully developed yet. An unborn child is not 

considered an independent human being because it is still a part of the 

mother. But in other respects the child is considered a separate personality 

as it has a separate life.
12

 As said earlier, a fetus has some rights like

inheritance, bequest, parentage, ‘itaq or manumission and rights in waqf. 

These rights would be assigned to a janīn only if she is born alive within 

six lunar months from the establishment of the right.
13 

No obligation can

be imposed upon an unborn child as it is not capable of forming an 

intention. For example, if the guardian of a janīn buys something on 

behalf of the unborn child, the child is not liable for the price. The child 

after birth acquires capacity for imposition of obligations but this capacity 

is also of defective character.  

In Islamic law a janīn is considered a separate legal person. If a 

fetus is aborted as a result of injury a special indemnity (ghurrah) is to be 

paid and this indemnity devolves on the heirs of the child.
14 

Ghurrah is

usually one twentieth of the dīyah (compensation) for death of a person 

but if the child is aborted alive and dies afterwards then the full dīyah is 

payable.
15

 Ghurrah is distributed among legal heirs excluding the

offender. Ghurrah is when woman delivers a dead feotus if it was alive 

and later died there will be full dīyah.
16

There are two verses of the Qur‟ān which say that abortion is 

illegal and there is general agreement among the jurists on their 

interpretation. Allah says: „Kill not your children on a plea of want’.
17 

Jurists agree that the purpose of revelation of these verses was to prohibit 

infanticide and abortion. According to the Mālikī, Shāf‘ī, and Hanbalī 

schools abortion is absolutely prohibited but the Hanafīs argue that 
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abortion is permitted in the first one hundred and twenty days of 

pregnancy provided there is a potential danger to mother‟s life or to the 

life of an infant surviving on the mother‟s milk.
18

 Hanafī jurists based

their opinion on a hadīth reported in Sahīh Muslim in which Prophet 

Muhammad said that human life does not exist in the embryo before the 

lapse of one hundred and twenty days.
19

 Basing their views on a verse in

the Qur‟ān
20

 the jurists determined three stages of development of a

feotus: nutfah (the semen stage), ‘alaqah (the blood clot stage) and 

mudghah (the lump of flesh stage). The duration of each stage is forty 

days. The fetus is considered a human being after the expiry of one 

hundred and twenty days i.e. after completion of third stage.  

If the organs of an aborted embryo are formed the offender has to 

pay ghurrah whereas if the embryo is unformed he has to pay lesser 

compensation. According to the Hanbalīs and Shaf‘īs a lump of flesh will 

be considered an embryo if it has a hidden form which only a midwife or a 

doctor may testify to. Hanafīs don‟t consider a lump of flesh an embryo on 

the basis of hidden form. According to them the form of human organs 

should be clear.
21

 Medical science has proved that the human life exists in

the embryo right from the start of conception so abortion should not be 

legalized in the first one hundred and twenty days of pregnancy. A fetus 

has a right to life which cannot be infringed by anyone except on the basis 

of a just reason. On the other hand it can be inferred that all three schools 

consider a child‟s legal personality from the time of conception whereas 

the Hanafīs consider a fetus‟s legal personality as arising only after one 

hundred and twenty days of pregnancy.  

Abortion becomes permissible in the case of risk to the mother‟s 

life. This rule is based on the principle when you have to choose between 

a lesser harm and a greater harm you should choose the lesser harm. The 

mother is the source of the child and has a full life so to save the mother‟s 

life it is permissible to sacrifice the child‟s life.
22 

Fatāwā have been issued

by some Muslim scholars on the legality of abortion in the case of 

deformity of the fetus, unwanted pregnancy as a result of rape and danger 

to the mother‟s life.
23

Now we move to the capacity of a child after birth. Under Islamic 

law a child possesses complete capacity for acquisition of rights and duties 

at birth. According to the majority of jurists including the Mālikīs, Shāf‘īs, 

and Hanbalīs, a minor lacks capacity for execution before puberty. The 

Hanafīs are of the opinion that if the child attains some discretion before 

puberty then it is assigned deficient capacity for execution. For this 

purpose jurists determine the age of discretion at seven.
24

 Before the age
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of seven a minor is called sabī ghair mumayyaz and after seven till 

puberty the child is called sabī mumayyaz. At this age the minor is not 

liable for criminal acts. A child is exempted from the punishments of 

hadd, qisās and ta‘zīr. For homicide and bodily injury the ‘āqilah (the 

child‟s family or tribe) will pay blood money.
25

 This rule is based on the

hadīth: ‘three people are not accountable for their actions: a child until he 

reaches puberty; a person asleep until he awakes and an insane person 

until he regains his sanity’.
26

 ‘Ibādāt (religious duties of worship) are also

not imposed on a child at this stage. The deficient capacity for execution is 

with respect to transactions only.
 
The transactions which a child can make 

at this stage are divided into three categories.
27

 In the first category there

are transactions which are purely beneficial, for instance, acceptance of a 

gift or charity. A minor is allowed to make such transactions without 

ratification of the walī or guardian. In the second category there are 

transactions which are purely harmful or which result in financial loss, for 

instance, to give charity, loan, or bequest. These transactions are void even 

if made by the walī because he has no authority to enter in such 
transactions on the minor‟s behalf. Then there are transactions vacillating 

between profit and loss such as partnership, sale or any other kind of 

business. These transactions if made by the minor are only valid after 

ratification of the walī otherwise these will be void. A guardian cannot 

waive any right of the child on its behalf as it will amount to harming or 

damaging the child‟s interests. A guardian is supposed to protect the 

minor‟s interests in every situation.
28 

The judge has authority to supervise

the guardian and keep a check on the exercise of powers by him. If a 

guardian is not protecting the interests of the minor the guardian can be 

removed by the court.
29

 As children have capacity of acquisition so they

have rights but due to lack of maturity they don‟t have the capacity of 

execution so they cannot exercise these rights. Guardianship is an 

institution which protects children and gives their rights to them which 

they exercise on their behalf. 

Rights And Maqāsid Al-Sharī‘Ah: 
Maqāsid is plural of maqsad which means purpose or objective. In 

Islamic law the term is used to denote the objectives or aims of Sharī„ah.
30

There are five essential objectives or maqāsid of Sharī„ah.
31

 Al-Raysūnī

stated their importance as ‘these are things essential for the achievement 

of human beings’ spiritual and material wellbeing.’
32

 Islamic Law is

supposed to serve these maqāsid. These are following:
33

1. Establishment and Protection of the Religion

2. Establishment and Protection of the Human Body
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3. Establishment and Protection of Progeny

4. Establishment and Protection of Intellect

5. Establishment and Protection of Property

The whole system of Islamic law revolves around these objectives. 

These objectives are definitive and are derived from the Qur‟ān and 

Sunnah.
34

 Hifz includes establishment and protection. Establishment

means to establish that maqsad’s elements and foundations and protection 

means to protect it from what damages the aspect of establishment.
35 

If we

take the example of religion, it is established by performing rituals and is 

protected by obligating jihād in certain situations.
36 

Likewise Nasl or

progeny is established by institution of marriage and prohibition of 

abortion whereas it is protected by enforcing punishments for zinā and 

providing ghurrah (indemnity) for abortion.  

When we use the term „Islamic state‟ it means that in that state 

Islamic law or Sharī„ah is the supreme law of the land. In other words the 

Islamic state should adhere to strict application of Sharī„ah and to its 

objectives.
37

 Most of the rights and duties of the individuals and the state

emerge from these maqāsid.
38 

Here we will discuss only the rights and

duties related to children. Religion is not a matter of concern for a child 

because of its immaturity and lack of understanding. The rights which we 

can derive from these maqāsid are the following. Protection of nafs gives a 

child the right to life whether it is a fetus or a child after birth. It also 

provides a right not to be assaulted or injured which includes prohibition 

of abortion as well. This is a primary right and gives rise to many 

accessory rights like right to food, health, shelter, livelihood etc. 

Accessory rights are the rights, which increase the scope of primary rights. 

This is the approach of the Pakistani courts as well, in a judgment it is said 

by the Supreme Court that right to life doesn't mean vegetative or animal 

life; it means life with those facilities which a civilized person is entitled 

to enjoy with dignity.
39

 Hifz „alā nafs also suggests that proper persons

should be appointed for the care of the person of the child till the time the 

child can take care of itself. Protection of progeny or nasl gives the right 

of parentage. It can be said that a child has a right to the status of 

legitimacy. In Islamic law paternity is established for a legitimate child 

only. To preserve the identity of parents is a right of the child which it has 

even in the case of adoption. In Islamic law to take a child into care is 

allowed but to change a child‟s lineage is not allowed. A child will always 

be identified with its real parents. Protection of intellect gives a child the 

right to get information, education and to express its opinions. It also 

provides that the child should be brought up in a way that its mental 
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faculties should be developed. Protection of property gives a child the 

right to manage its property in a judicious manner. A child because of 

immaturity and lack of understanding cannot perform this function itself. 

Islam provides the institution of wilāyah (guardianship) to protect the 

interests of the child in such situations. It is a right of the child that proper 

persons should be appointed for management of its property.   

From these maqāsid duties and rights of an Islamic state can also 

be inferred. It is a duty of the state to establish and protect these 

objectives. It is a duty of the state to prohibit all acts detrimental to these 

objectives and to ensure their preservation.
40

The order in maqāsid shows a priority; The first one has priority 

over the second one and so on. Dīn has priority over nafs, nafs has priority 

over nasl, nasl has priority over ‘aql and ‘aql has priority over māl.   This 

order functions in the case of a clash among interests or rights. For 

example Islam delays execution of punishment for a pregnant woman who 

commits adultery till the birth of the child, as the child‟s right to life is 

paramount as compared to the right of the state to punish the offender. The 

right to life emerges from Hifz alā nafs whereas the crime of the mother is 

from Hifz ‘alā nasl so nafs has priority over nasl.
41

The Law of Abortion in Islam: 
The discussion of abortion in Islamic law revolves around rights of the 

unborn child and not much around rights of woman.
42

 The Qur‟ān has

described the creation of man in the following words:  
“We created man of an extraction of clay, then We set him a drop in a safe 

lodging, then We created of the drop a clot, then we created of the clot a 

tissue, then We created of the tissue bones, then We covered the bones in 

flesh; thereafter We transformed it into another creature. So blessed be God, 

the Best of Creators”.
43

 

The Prophet Muhammad (PBUH) is reported to have said: 
“Verily the creation of any one of you takes place when he is assembled in 

his mother‟s womb; for forty days he is as a drop of fluid, then it becomes a 

clot for a similar period. Thereafter, it is a lump looking like it has been 

chewed for a similar period. Then an angel is sent to him, who breathes ruh 

(spirit) into him. This Angel is commanded to write four decrees: that he 

writes down his provision (rizq), his life span, his deeds, and whether he 

will be among the wretched or the blessed”.
44

 

The Qur‟ān says „whosoever have spared the life of a soul, it is as 

though he has spared the life of all people. Whosoever has killed a soul, it 

is as though he has murdered all of mankind.‟
45

According to the majority of Muslim scholars abortion is prohibited. In 

Islamic law abortion is considered termination of a life hence it is a crime. 
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According to Imam Ghazalī, a Shāf‘ī jurist, abortion at advanced stages of 

pregnancy becomes a more serious crime as compared to abortion at early 

stages of pregnancy.
46 

Abortion can be allowed only in exceptional cases

like saving the life of the mother. This is the opinion of the Hanafīs and 

Shāf‘īs. If according to the expert medical opinion pregnancy can 

endanger the mother‟s health or there is extreme deformity in the embryo 

abortion can be allowed but this, too, should happen within first 120 days 

of pregnancy. The time period is determined in the light of a hadīth.
47

 If

the mother‟s life is at risk abortion can be performed at any stage of 

pregnancy. This opinion is agreed upon but Muslim scholars have asked to 

take opinions of three medical experts before deciding about abortion.

According to Islamic law dīyat, kafārrah or ghurrah is the punishment for 

this offence.
48

Muslim jurists, basing their view on the above mentioned authorities, 

agree that life is breathed into the fetus 120 days after conception. Al-

Kuzāt is of the opinion that the soul is breathed into the fetus after forty-

two nights after the Nutfah has settled down in the womb. The Nutfah is 

considered to be settled when it holds onto the wall of the womb, which 

happens on the seventh day after conception. It can be said that breathing 

of the soul occurs after the fourty-ninth night, at the beginning of the 

eighth week. It is difficult to determine the exact time of the ensoulment of 

feotus as Qur‟ān is silent about it and sunnah has varying interpretations 

But it can be said that it happens between forty and fifty days.
49

There is difference of opinion among jurists regarding legality of 

abortion at early stages of pregnancy. According to the Hanafī jurists 

abortion is allowed before the soul is breathed into the fetus provided that 

the husband or the wife has authorized it. According to the Mālikīs 

abortion is prohibited at whatever stage it is performed. Al-Ghazālī differs 

with other Shāf‘i scholars on this subject where he views abortion as 

prohibited at all stages of pregnancy. The Hanbalī jurists are of the view 

that abortion is prohibited after one hundred and twenty days of pregnancy 

and differed in the case of abortion before this period. Some of them 

authorized abortion as long as the fetus has not been created. There is 

consensus of opinion that after expiry of one hundred and twenty days 

abortion is prohibited.
50

Abu al-Fadl, a contemporary scholar, argues that in the case of a 

pregnancy resulting from rape, abortion is allowed as it is allowed to get 

rid of the semen before it settles in the womb.
51

 According to Al-Butī,

pregnancy can be terminated in such situations before expiry of 120 days. 

Tantāwī has issued a fatwa legalizing abortion even after expiry of 120 
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days.
52

 Sheikh Nizām Mangera is of the opinion that at the initial stages of

pregnancy i.e. before expiry of one hundred and twenty days abortion can 

be allowed only in cases like rape, incest, fatal deformity of the embryo.
53

It is evident from the above discussion that in exceptional circumstances 

abortion can be allowed but as a general principle abortion is prohibited. 

The Law of Abortion in Pakistan: 
Every legal system in the world guarantees right to life. Article 3 

of the Universal Declaration of Human Rights says: "Everyone has the 

right to life, liberty and security of person". Article 6.1 of the International 

Covenant on Civil and Political Rights says that every human being has 

the inherent right to life and this right should be protected by the law. The 

Constitution of Pakistan 1973 also guarantees the right to life in Article 9. 

After partition Pakistan followed Indian law made by the British. 

In 1989 in the case of the Federation of Pakistan v. Gul Hasan Khan, PLD 

1989 SC 633 the Supreme Court of Pakistan struck down sections 312-316 

of the Pakistan Penal Code being inconsistent with the injunctions of 

Islam. The current sections 338, 338-A, 338-B, 338-C (Criminal Law 

Amendment Act II of 1997) replaced those provisions which are based on 

Hanafi law.
54

In Pakistani law abortion is not allowed except in the case of risk 

to the mother‟s life. Section 338 of the Pakistan Penal Code 1860 provides 

that if a fetus whose organs have not been formed is aborted by the mother 

the punishment is three years imprisonment. If abortion is caused by any 

other person with the woman‟s consent the punishment is three years 

imprisonment and ten years if it is caused without the woman‟s consent. 

There are two exceptions to this rule: abortion to save the mother‟s life 

and abortion during providing the mother necessary medical treatment.
55

Section 338-B of the Pakistan Penal Code 1860 provides that if a child, 

some of whose organs have been formed, is aborted the punishment is a 

fine equal to one-twentieth of the full dīyah
56

 if the child is born dead and

full dīyah if the child was born alive but died due to the offender‟s act. 

The court has authority to order the offender up to seven years 

imprisonment in such a case. If there were more than one children in the 

mother‟s womb the offender will pay separate dīyahs and will go through 

separate punishments for each child. These sections apply to a woman 

who has herself aborted her child at the stage of pregnancy where the 

child‟s organs were formed. In this situation the only exception will be 

abortion to save the mother‟s life. This section does not protect the 

abortion during provision of necessary medical treatment.
57 

As far as dīyah

is concerned the courts have discretion to fix the quantum of dīyah after 
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taking into consideration injunctions of the Qur‟ān and Sunnah and the 

financial position of the offender and the heirs of the victim. The law does 

not give any maximum value but the minimum value of dīyah is fixed as 

equivalent to the value of thirty thousand six hundred and thirty grams of 

silver.
58 

One twentieth of this minimum value is equivalent to the value of

fifteen hundred and thirty one grams of silver approximately. 

In new sections „necessary treatment‟ is not defined and no judicial 

interpretation is available for it. It is not clear whether the Doctor‟s 

opinion is compulsory or advisory. Apparently it doesn‟t seem 

compulsory. For second stage pregnancy, if limbs are formed, abortion 

can only be performed to save the mother‟s life and for this purpose 

mother‟s consent is not necessary provided it is performed in good faith.
59

According to the current law doctors are vulnerable so hesitate to perform 

abortion. It leaves women with unsafe options like abortion performed by 

midwives or in some cases nurses. Usually abortions are performed 

secretly so it is hard to obtain data. Time period can be fixed for first stage 

and second stage. It is suggested that opinion of two medical officers from 

a recognized/authorised hospital should be made compulsory. The 

mother‟s consent is required for isqāt e hamal (she has the power to make 

decision) and the doctor‟s consent is required for isqāt e janīn (decision is 

with the doctor).
60

Causing miscarriage is a case of strict liability, it does not matter 

whether the blow was intentional or unintentional, and compensation has 

to be paid in both cases. In the sections ghurrah should be made payable 

by the offender in all cases.
61

 Causing miscarriage has been made an

offence of strict liability both in Islamic and Pakistani law.
62

Conclusion: 
Right to life is a fundamental right of every human being but an 

unborn child‟s right to life is somewhat differently treated. The reason is 

that in some respects it is an independent human being whereas in other 

respects it is still a part of the mother. Termination of pregnancy has 

always been a controversial issue in societies as well as legal systems. If 

we look at Islamic law an unborn child‟s right to life is divine and cannot 

be taken away by the mother or the state. In Islamic law the discussion of 

abortion revolves around rights of the child and not around rights of the 

mother. Islamic law considers a fetus a separate life and allows abortion 

only in exceptional circumstances. In Pakistan abortion is an offence and 

is being dealt with in the Pakistan Penal Code 1860. The law of abortion 

in Pakistan is based on Hanafi school. The rights and duties of a human 

being including right to life emanates from legal capacity. Islamic law as 
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well as Pakistani law deals with the offence of causing miscarriage as an 

offence of strict liability. By restricting abortion the law has left women 

with unsafe options. It is better if the law makes a transition from 

restriction towards regulation. The law should differentiate between stages 

of pregnancy and should clearly mention the exceptional circumstances 

when abortion will be allowed.  

References

1 Donna Lee Bowen, Abortion, Islam, and the 1994 Cairo Population 

Conference, International Journal of Middle Eastern Studies, 29 1997, 161. 

2 Sulaiman b. „Abd Al-Rahman Al-Haqil, Human Rights in Islamic Law and 

their Application in Saudi Arabia, Omar F. Atari, Translator, Saudi Arabia: 

Imām Muhammad bin Sa„ūd Islamic University, 2001, 35; Abi Hamid Ibn 

Muhammad al-Ghazali, Ahya „Ulum al-Din, Beirut:DarIhya al-Turath al-

„Arabi, 1980), 32; Nor AdilaMohd Noor, “The detrimental crime of 

abortion: A comparative study between Malaysian law and common law”, 

Journal of Law and Conflict Resolution2:3, 2010,48-49. 

3 Wahbah Al-Zuhailī, Al-Wasīt fī Usūl-al-Fiqh Al-Islāmī, Beirut: Dār-al-Fikr, 

1969, 171;  Imran Ahsan Khan Nyazee, Islamic law and the CRC, Islamabad 

law review, Vol. 1,1 & 2, (2003), 111.  

4 Zuhailī, Al-Wasīt, 170-171. 

5 Shaikh Muhammad Al-Khudrī, Usūl-al-Fiqh, Beirut: Dār Ahyā, Al-Turāth 

Al-„Arabī, 1969, 91; Abdul Rahim, Muhammadan Jurisprudence, Lahore: 

All Pakistan Legal Decisions, 1911, 206.   

6 Sadr-al-Sharī„ah Ubaid Ullah b. Mas„ūd, Al-Tawdīh Sharh-al-Tanqīh, 

Peshawar: Maktaba Fārūqīyah, 1996, Vol. 2, 336-337; Nyazee, 2003, 111. 

7 Zuhailī, Al-Wasīt, 170-171; Rahim, Muhammadan Jurisprudence, 217; 

Mohammad Hashim Kamali, Principles of Islamic Jurisprudence, Edition: 

3rd, Cambridge: The Islamic Texts Society, 2003, 450-451. 

8 Zuhailī, Al-Wasīt, 170-173. 

9 9Ibid.; Nyazee, Islamic law and the CRC, 112. 

10 Zuhailī, Al-Wasīt, 170-173; Nyazee, Islamic law and the CRC, 112; Al-

Khudrī, Usūl-al-Fiqh, 88; Kamali, Principles of Islamic Jurisprudence, 

450. 

11 Such as parentage, inheritance etc.  

12 Al-Khudrī, Usūl-al-Fiqh, 91; Zuhailī, Al-Wasīt, 173. 

13 Joseph Schacht, An introduction to Islamic Law, Oxford: Clarendon Press, 

1982), 124; Zuhailī, Al-Wasīt, 173. 

14 Muhammad b. Idrīs Al-Shāf„ī, Kitāb-al-Umm, (Beirut: Dar-al-Ma„arifah, 

Vol.6, 107; Abī Al-Walīd Muhammad b. Ahmad b. Muhammad b. Ahmad 



An Unborn Child‟s Right to Life….  AL-Az̤vā

 194 

ibn Rushd, Bidāyat-al-Mujtahid wa Nihāyat-al-Muqtasid, (Beirut: Dār Ibn 

Hazm, 1995), Vol. 4, 1683-1686; Alī Abdul Hamīd Baltarjee and 

Muhammad Wahbī Sulaimān, Al-Mu‘tamid fi  Fikh Al-Imām Ahmad, (Dār-

al-Khair, 1991), vol.2, 375; Mālik b. Anas, Al-Mudawanah al-Kubrā, 

Beirut: Dār-al-kutb al-Ilmīyah, 1994, Vol.4, 630; Jamila Hussain, Islam, Its 

Law and Society, Edition: 2nd, (Sydney: The Federation Press, 2003),135; 

Schacht, 1982, 124.  

15 Isam Ghanem, The Response of Islamic Jurisprudence to Ectopic 

Pregnancies, Frozen Embryo Implantation and Euthanasia, Arab Law 

Quarterly, Vol. 4, 1989, 347.  

16 Imran Ahsan Khan Nyazee, The Rules for Abortion and Causing 

Miscarriage, Isqat e Haml and Isqat e Janin in the Pakistan Penal Code: 

Fatwa Issued for Virtual Shariah Court., 1. Available at ssrn.  

17 Q 6:151. 

18 Hussain, Islam, Its Law and Society, 128, 132; Ahmed Abdel Aziz Yacoub, 

The Fiqh of Medicine: Responses in Islamic Jurisprudence to 

Developments in Medical Science, London: Ta-Ha Publishers, 2001, 211, 

214. 

19 Abī Al-Hussain Muslim b. Hajjāj Al-Qashīrī, ‘Sahīh Muslim’ in Al-Kutb 

Al-Sittah: Sahīh Al-Bukhārī, Sahīh Muslim, Sunan Abī Dā’ūd, Jāmi‘ 

Tirmidhī, Sunan Al-Nisā’ī, Sunan Ibn Mājah, Ed. Sālih ibn „Abd-al-Azīz 

ibn Muhammad ibn Ibrāhīm, Ryadh: Dār-al-Salām, 1999, 1138.  

20 Q 22:5. 

21 Ron Shaham, The Expert Witness in Islamic Courts: Medicine and Crafts in 

the Service of Law, Chicago and London: The University of Chicago Press, 

2010, 90-91. 

22 Ghanem, The Response of Islamic Jurisprudence, 347. 

23 Leila Hessini, Abortion and Islam: Policies and Practice in the Middle East 

and North Africa, Reproductive Health Matters, Vol. 15, 2007, 77-78.  

24 Al-Khudrī, Usūl-al-Fiqh, 92; Zuhailī, Al-Wasīt, 184-186. 

25 Muhammad Jawwad Mughnīyah, Al-Fiqh ‘ala Al-Madhahib Al-Khamsah: 

Al-Ja‘farī, Al-Hanafī, Al-Malikī, Al-Shaf‘ī, Al-Hanbalī, Beirut: Dar-al-„Ilm 

lil Malayīn, 1977, Ed. 5th, 633.  

26 Abī „Īsā Muhammad ibn „Īsā ibn Sūrah ibn Musā Al-Tirmidhī, Jāmi‘ Al-

Tirmidhī in Mausū‘ah Al-Hadīth Al-Sharīf Al-Kutub Al-Sittah: Sahīh Al-

Bukhārī, Sahīh Muslim, Sunan Abī Dā‘ud, Jāmi‘ Tirmizī, Sunan Al-Nisā,ī, 

Sunan Ibn Mājah, Ed. Sālih ibn „Abd-al-Azīz ibn Muhammad ibn Ibrāhīm, 

Ryadh: Dār-al-Salām, 1999, 1796. 

27 Sadr-al-Sharī„ah, Al-Tawdīh, Vol.2, 344-346.  

28 Ibn Rushd, Bidāyat-al-Mujtahid, Vol. 4, 1448-1449; Muhammad b. Ahmad 

ibn Juzayy, Al-Qawānīn Al-Fiqhīyah, Details of Publication are not 

available, 274; Zuhailī, Al-Wasīt, 175; Kamālī, Principles of Islamic 

Jurisprudence, 452; Al-Khudrī, Usūl-al-Fiqh, 93. 



An Unborn Child‟s Right to Life….  AL-Az̤vā

 195 

29 Muhammad Yūsuf Mūsā, Al-Nasab wa Athāruh, Cairo: Ma„had Al-Dirāsāt 

Al-„Arabīyah Al-„Ālīyah, 1958), 83, 87-88.  

30 Yasir S. Ibrahim, Rashid Rida and Maqāsid al- Sharī„a, Studia Islamica, 

No. 102/103, 2006, 157. 

31 These objectives were first of all recognized by Abū Hāmid Al-Ghazālī, a 

Shāf„ī jurist. Ibid, 158.  In Mst. Kaniz Fatima v Farooq Tariq and Others, 

PLD 2002 Karachi 20 the court identified six objectives of Sharī„ah namely 

hifz-al-dīn, hifz-al-nafs, hifz-al-māl, hifz-al-aql, hifz-al-‘irdh and hifz-al-

nasab. 

32 Ahmad Al-Raysūnī, Imām Al- Shātibī’s Theory of Higher Objectives and 

Intents of Islamic Law, Nancy Roberts, Translator, London, Washington: 

The International Institute of Islamic Thought, 2005), 108.  

33 Ibid, 109. 

34 Al- Raysūnī, Imām Al- Shātibī’s Theory, 137, 318. 

35 Abū Ishāq Al-Shātibī, Al-Mawafaqāt fi Usūl al-Shari‘ah, Cairo: Dār-al-

Fikr al-Arabī, Vol.2, 8.  

36 Al- Raysūnī, Imām Al- Shātibī’s Theory, 109. 

37 Sulaiman b. „Abd Al-Rahman Al-Haqil, Human Rights in Islamic Law and 

their Application in Saudi Arabia, Omar F. Atari, Translator, Saudi Arabia: 

Imām Muhammad bin Sa„ūd Islamic University, 2001, 35.    

38 Imran Ahsan Khan Nyazee, General Principles of Criminal Law: Islamic 

and Western, Islamabad: Advanced Legal Studies Institute, 1998, 262. 

39 Shehla Zia v WAPDA, PLD 1994 SC 693. 

40 Nyazee, General Principles, 26. 

41 Imran Ahsan Khan Nyazee Islamic Jurisprudence, Islamabad: International 

Institute of Islamic Thought and Islamic Research Institute, 2000, 210-211. 

42 Donna Lee Bowen, Abortion, Islam, and the 1994 Cairo Population 

Conference, International Journal of Middle Eastern Studies, 29 1997, 161.  

43 Qur‟an, al-Hajj:12-14. 

44 Abdullah bin Masud,Bukhari and Muslim,Book of Imam An-Nawawi's 40 

Hadith,Hadith # 4. 

45 Q 5:32. Other verses having same meaning are 6:151 and 17:33. 

46 Abi Hamid Ibn Muhammad al-Ghazali, Ahya „Ulum al-Din, 

Beirut:DarIhya al-Turath al-„Arabi, 1980, 32. 

47 Muahmmad Shaltoot, Al-Fatawa, (Cairo: Dar al-Shorooq, 1988), 23. 

48  JamilaHussain,“Islamic law and society, An Introduction”, Sydney: The 

Federation Press, 1999, 13. 

49 Alhaji Umar Alkali ,“Abortion: An Infringement of the Fetus‟ Right to Life  

in Islamic Law”,IIUM Law Journal 23 :1, 2015:93-94. 

50 Muhammad Amin Ibn Abidin, “Hashiyat rad al-mukhtar al ad- Durr al-

Mukhtar”, Explanation of sharhtanwir al-absar in the jurisprudence of 

Imam Abu Hanifa,AlsoAvaiable in : Ahmad Bin Muhammad Husni, 

“Abortion in Malaysian Law: A Comparative Study with Islamic 



An Unborn Child‟s Right to Life….  AL-Az̤vā

 196 

Jurisprudence”, Advances in Natural and Applied Sciences 7:1 (2013): 45-

46. 

51 Nor AdilaMohd Noor, “The detrimental crime of abortion: A comparative 

study between Malaysian law and common law”, Journal of Law and 

Conflict Resolution2:3, 2010,48-49. 

52 Sami Awad. Aldeeb Abu-Sahlieh, “Abortion in Islamic and Arab Law,” 

Centre of Arab and Islamic Law, 2. 

53 Shahid Athar,“Ethical Controversies in Abortion - an Islamic Perspective”, 

Available at : 

http://www.teachislam.com/dmdocuments/33/ARTICLES/1/Ethical%20Co

ntroversies%20In%20Abortion.pdf. 

54 Nyazee, the Rules for Abortion, 9.  

55 The Pakistan Penal Code, Act XLV of 1860, Section 338, 338-A. 

56 Dīyah is compensation paid by the offender to the heirs of the victim. See 

the Qisās and Dīyat Ordinance 1990, Section 299(3). 

57 The Pakistan Penal Code, Act XLV of 1860, Sections 338-B, 338-C. 

58 Ibid. Section 323. 

59 Qaisar Abbas, Pro Life and Pro Choice Debate: A Journey from Restriction 

to Regulation – Destination Pakistan, Pakistan Law Journal, 2009, 9. 

60 Ibid., 10. 

61 Nyazee, The Rules for Abortion, 10. 

62 Ibid. 1 

http://www.teachislam.com/dmdocuments/33/ARTICLES/1/Ethical%20Controversies%20In%20Abortion.pdf
http://www.teachislam.com/dmdocuments/33/ARTICLES/1/Ethical%20Controversies%20In%20Abortion.pdf



