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Custody of Infant a comparative Study of Shariah and
National Law

Muhammad Arshad, Lecturer

Department of Islamic Studies, Government Islamia Degree College, Narowal

Abstract

Upbringing of a child is called 'HIZANAT'. It is incumbent upon the guardians to bring
up the children and arrange for their basic education, otherwise the children are likely
to be spoiled and ruined. Following are the common preconditions for both ladies and
gents claiming for the entitlement of 'HIZANAT" wisdom, puberty, maturity, freedom,
trust and honesty, competence, safety of house and oneness of religion. Special
preconditions particular for men for the entitlement of HIZANAT are: (i) That man
should be living with a woman (his mother or sister) (ii) He should be in paternal
relation (paternal uncle or paternal grandfather). Special preconditions particular for
woman for the entitlement are (i) That woman should not be living with a woman
deprived of 'HIZANAT' (ii) She should not be married to a 'non-mahram’ of the child. In
the light of the prevailing laws and court verdicts, welfare of the child, character of the
guardian, capability and relationship with the immature child are given proper
consideration. Inspite of entitlement of 'HIZANAT' a woman is deprived of it if she
marries a stranger, having her residence far from the father, leading immoral life or
carelessness in the upbringing of the child. The above mentioned conditions for
HIZANAT not only clarify the significance of proper upbringing of children but also
establish the criteria for eligibity of HIZANAT.
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Matters to be considered by the court in appointing guardian :

(1) In appointing or declaring the guardian of a minor,
the court shall, subject to the provisions of this section, be
guided by what, consistently with law to which the minor is
subject, appears in the circumstances to be for the welfare
of the minor.

(2 In considering what will be for the welfare of the
minor, the court shall have regard to the age, sex and
religion of the minor, the character and capacity of the
proposed guardian and his nearness of kin to the minor, the
wishes, if any, of a deceased parent and any existing or
previous relations of the proposed guardian with the minor
or his property (53).
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(1) If she marries a person not related to the child within
the prohibited degrees, e.g. a stranger, but the right revivs
on the dissolution of the marriage by death or divorce; or

(2 If she goes and resides, during the subsistence of
the marriage, at a distance from the father's place of
residence; or

(3) If she is leading an immoral life, as where she is a
prostitute; or

(4) If she neglects to take proper care of the child (54)
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They may be brought up in the family and the community to which their
father belonged .
The appellant is a poor man .
Each child preferred to live with their uncle (57).
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