<l Lad) S 3aa Error! Bookmark not defined.os) (i Allas A8 b oSG
aadldas e 1S AT llae dile S il

-éﬂ@@)ﬁﬁ%}é&&)ﬁs*h\e}h}@ﬁ a)\.)\ ‘)a:\é}):\.m\ AR O it JﬁS\g °

The survival and integration of family life is the basic concerns of the Islamic system of
life .And provides the comprehensive teachings to strengthen the family life and make
matrimonial relations even happier. But if any kind of outbreak, bitterness or lack of
mental harmony may arise in the marriage life, in such cases, Islam justifies the divorce or
the khullah, even though it is unwelcome. The growing pace of divorce & khullah, in
Pakistan is a matter of worry for every sensible man. Thither are many reasons of khullah
in Pakistan and one of the greatest reasons for the increasing rate in the khullah, is the
one-sided judicial decision. This article is a humble attempt to analyze the study of the
one-sided judicial, the powers of judges and family court systems of Pakistan.

Keywords :  Family life , Strengthen , Khullah , Increasing , Judicial decision.
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The above section, especially the new provision was challenged in six identical petitions in the
Federal Shariat Court.?® The FSC posed itself the question whether the Prophet acted as a Qadi or as
a Head of State or a Messenger of God? The Court observed that :
With great regard and utmost respect for the scholarship, ,,Tagwa™ and deep insight of the eminent
Aimma Ezam ) sdse ~ ((and Ulema kiram ) #/ S ¢Wle ( this Court cannot declare any law or
provision of law merely on the basis of views, verdicts and Fatawa issued by the honourable
scholars whosoever they might be.*°

The Court held that “The impugned provision of law [i.e., S. 10(4)] was not found to be in conflict
with any specific injunction contained in the Holy Qur*an and Sunnah of the (Holy Prophet ) 3'The
Court further observed that The courts are there to dissolve [sic resolve] the disputes that arise
between the parties. They can decide all type of matters including, admittedly, dissolution of
marriage on certain grounds. One wonders why they are not authorized to decide the case of Khula
[khul ], if a husband does not at all agree to the divorce of his wife and all the reconciliatory efforts
fail.®?

After discussing the various arguments, verses of the Qur“an, ahadith, and opinions of
jurisprudents, the Court came to the conclusion that “there is no specific verse or authentic Ahadith
that provides a bar to the exercise of jurisdiction by a competent Qazi to decree the case of Khula
agitated before him by a wife after reconciliation fail.”33

This was indeed a very bold decision and must be appreciated.3*
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. Under Article 203-D of the Constitution of Pakistan the Federal Shariat Court has the powers to 2°
examine and decide whether or not any law or provision of law is repugnant to the Injunctions of
Islam, as laid down in the Qur*an and the Sunnah of the Prophet Muhammad (peace be upon him).
Certain laws are, however, excluded from the jurisdiction of the FSC. These are: Constitutional
Laws and procedural laws. Muslim Personal Laws were also excluded in Article 203-B(c) but the
Shariat Appellate Bench, which hears appeals against the decisions of the FSC, interpreted Muslim
Personal Laws to mean un-codified personal laws thereby allowing the FSC to have jurisdiction in
codified personal law cases. See, Dr. Mahmood-ur-Rahman Faisal v.Government of Pakistan, PLD
1994 SC 607 (SAB) at 620-21. This case overruled Farishta v. The Federation of Pakistan, PLD
1980 Pesh. 47 (Shariat).

Para 7. These were six Shariat Petitions bearing No.S.P.3/L-2005, S.P.2/L-2006, S.P. 1/K-2007,
S.P. 2/K-2007, S.P.3/K-2007, and 7/1-2007, respectively. The judgment was delivered on 25 August
2009, and is unreported. At the time of writing this work the decision was pending in the Shariat
Appellate Bench of the Supreme Court as Civil Shariat Appeal No. 1 of 2009 and Civil Shariat
Appeal No. 2 of 2009. The author has obtained both hard and soft copies of the decision.

. Para 7. These were six Shariat Petitions bearing No.S.P.3/L.-2005, S.P.2/L-2006, S.P. 1/K-2007, %
S.P. 2/K-2007, S.P.3/K-2007, and 7/1-2007, respectively. The judgment was delivered on 25 August
2009, and is unreported. At the time of writing this work the decision was pending in the Shariat
Appellate Bench of the Supreme Court as Civil Shariat Appeal No. 1 of 2009 and Civil Shariat

Appeal No. 2 of 2009.

. Para 15. Per J Dr. Fida Muhammad Khan. Other members of the Bench were Haziqul Khairi CJ, 3!
and
Salahuddin Mirza J.

. Para 21.%2

. Para 22.%

. Muhammad Munir, THE LAW OF KHUL ‘ IN ISLAMIC LAW AND THE LEGAL SYSTEM
OF PAKISTAN: THE SUNNAH OF THE PROPHET OR JUDICIAL IJTIHAD? P:34
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